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Vi ol ations".

Thank you so much for this invitation to speak before you
t oday.

Year after year, | amprivileged to have foreign students, who
are part of an exchange program in ny class. | have been
able to learn fromthem | know that they enjoy the exchange

program and that it gives them the opportunity to be exposed
to another culture, relate to other students, and acquire
| anguage skills. The exchange program allows themto actively
relate to others, to understand that diversity should be
wel coned, not just tolerated. In the richness of our
diversity, we all beconme nore human.

My plenary topic today is "New International Responses to

Massi ve Human Ri ghts Violations and War Crinmes”. | wll speak
about three phases in the developnent of internationa

responses to human rights violations. The first is the post-
World War 11 years; the second is the 1960s, 1970s, and early
1980s; and the third is the post-Soviet era.

After WN'I, the international comrunity produced a nunber of
i nportant declarations, resolutions and treaties on hunman
rights and humanitarian | aw. In this manner an internationa

book of community values began to be witten, chapter by
chapter. It is a lay book, because it does not respond to any

particular religious doctrine or vision, yet neither is it in
contradiction with the teachings of the major religions.
Moreover, it may be deened a sacred - albeit lay - book,
because in the nmanner of the great religious books, it
reflects the shared values of human kind. Since WANI progress
has been nade, step-by-step, towards setting up conmmon
international values, particularly concerning the protection
of the individual vis-a-vis the power of the State and the
ravages of armed conflict.

The process of setting up common val ues and nornms acconpani es
the birth and gromth of comrunities which seek to assert the
dignity of their nmenbers, affirm their rights and ensure
justice. The overall goal is the attainnment of the conmmon
good — the opportunity for all nenmbers of the comunity to
benefit from arrangenents which facilitate cooperation in the
pursuit of personal and communal goals and the advantage to
have wel| regulated, fair nmeans of solving conflicts.

The striving for common values also takes place in the stil
incipient "international comunity". While it has been a



difficult, gradual and sonmetinmes faulty process, it has
continued to nove on. The foundational inpulse was provided
by the | essons of WA'I. Before the war there were efforts to
establish some international values, but it was WAI which
made all nmenbers of the international comunity keenly aware
of their interdependence and of the extremes of inhumanity
that lurk in our comon humanity. VWhat enmerged from that
conflict was a world ostensibly determned to stanp out war
and State crinmes.

During this first phase towards an international human rights
novenment, in the aftermath of WAI, four events stand out:
(1) The Universal Declaration of Human Rights, in 1948; (2)
The Geneva Conventions, of 1949; (3) The 1951 Convention
Relating to the Status of Refugees; and (4) The Nurenberg and
Tokyo Trials. | stress these four events (keeping in mnd that
there were other relevant devel opnents in the aftermath of the
War), as they mark this period as a foundational time for
i nternational ethics and val ues.

The fact that the aftermath of WANI was a foundational time
for a new world order has been I|ong recognized. Key
components of this new order were, anong others, internationa

political institutions such as t he Uni t ed Nat i ons,
I nt er nati onal econom c institutions and nmajor mlitary
al l i ances. Yet the humanitarian conponent of this new world
order, nanely the enmergence of international norms and val ues,
was not recogni zed as such until the 1960s and 1970s.

The energence of this new international humanitarian order
meant that now international law did not only regulate the
relations ampng States but it also protected the rights of
i ndi vidual s beyond national borders. The sanctity of State
sovereignty could no | onger be invoked as a shield against the
scrutiny of the international community concerning the basic
rights of the individuals living within that State.

The | essons drawn from WANI led to the establishnment of new
norms in the field of human rights, international |aw and
refugee law, together with the setting up of international
human rights comm ssions, regional human rights courts and
ot her such nmechani sns. Regarding the horrendous crines
commtted during WANI, there was a determ nation that they
shoul d not be |eft unpunished. The major neasures taken were
the establishment of the ad-hoc international Nuremberg and
Tokyo tribunal s.

In the 1950s, however, the Cold War took over and the initial
post war humanitarian determ nation and spirit subsided.
While a humanitarian machinery of norns and institutions was
in place, there was not enough gas to run on and not enough
nerve to nove forward

That m ssing energy cane in the 1960s with the unfolding of a
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second phase in the international human rights novenent.
Amesty International was founded in 1961, followed by other
international non governnmental human rights organizations.
This nascent non governnental novenent was not conposed of
States but of ordinary people Ilike wus, nmen and wonen
t hroughout the world who felt they ought to do sonething about
the fate of their fellow men and wonmen worl dwi de.

This new developnent was facilitated by the cultural and
t echnol ogi cal changes (particularly the advancenents in
conmuni cations) that took place in the 1960s. Soon the non
governmental human rights nmovenents spread all over the world
and donmestic organizations were created in many countries.

Sean McBride (former Mnister of Northern Ireland, w nner of
the Nobel Peace Prize, and the first Chairman of Amnesty
International) once called the non governnmental human rights
nmovenent the "latest of the international actors”. Throughout
hi story, t here have been i nternational conquests,
international religious proselytism international unions and
political parties, and 1nternational corporations. Now, in
the |l ast few decades we witness the energence of international
citizens -- groups and individuals who believe they should
take an active part in the international protection and
promoti on of common val ues. These new citizens would no
| onger tolerate a fellow man or woman being mnistreated, or
their dignity tranpled upon. Those that wundertake such an
active role are always a mnority, but they are the fernent
that livens the community from an ethical standpoint. They
make a difference.

However, the energence of the non governmental human rights
nmovenment coincided with the height of the Cold War, when
i deol ogi cal positions polarized the world comunity. Peopl e
defi ned thensel ves by the sides they took. It was very hard
to pursue wuniversal values wthout being |abeled as pro-
i nperialist or pro-communist. As a result, human rights
organi zations had to take very professional and inpartial
st ances. They concentrated on the nost basic rights —- the
right to life, physical integrity and the right to not be
tortured or ill treated, and the freedom of conscience. And
they worked inpartially in every country which violated such
rights, without regard for their ideology or political system
In that manner they were able to gain credibility, to
i nfluence the world press and local politicians, to nobilize
public opinion, and to nake "human rights" a household term

We are living now in a third phase, and that will be the main
focus of ny talk today. 1In the early 1980s, the Soviet system
crunbled with the international consequences that we all know.

During this post—Soviet period, we have seen changes that we
never expected to see in our lifetime. W are now noving into
a new era, a new epoch whose definite form and shape we cannot
predict. W are in the mddle of a mpjor transitional phase,
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wor | dwi de.

Worl d val ues and international human rights novenents are al so
affected by this transition. While the long term trends are
difficult to predict, | shall try to focus on sonme of the main
current trends.

Thr oughout the 1980s, there was political change in many
countries, i ncl udi ng countries t hat had lived under
dictatorships in Latin America, Central and Eastern Europe,
Africa, and East Asia. These countries underwent a process of
political transition from dictatorship or civil war towards
denocracy (or at Jleast towards a nore benign form of
government).

These transitions presented many problems. The past had to be
reckoned with so as to repair, as nmuch as possible, the harm
done and to prevent human rights violations or war crines from

bei ng repeated. Yet, unlike what happened in the aftermath
of WANI, in many countries the perpetrators of the atrocities
of the recent past remained a force to be reckoned wth. In

nost of the countries which have gone through a process of
transition to denocracy in recent years, the old forces
retained a nmeasure of political power and were able to build
barriers against justice, before being forced to | eave office.

Let ne give sone exanples of these difficult situations. I n
Argentina the mlitary left power precipitously because they
suffered a mlitary defeat at the hands of Geat Britain in
the Fal kl ands War. However, in mainland Argentina, they
retained a nonopoly on weapons. At first they were in
di sarray and denoralized, but eventually the mlitary regained
a measure of cohesiveness and applied pressure to «curb
policies on justice and accountability.

In other countries, such as nmy own (Chile) and Uruguay, the
mlitary rulers did not |ose power in battle, but In the
bal | ot boxes. They rationalized their political defeat. They
said: "we always wanted to save the country fromthe threat of
Communi sm and return it eventually to denocratic rule, and

this is what we are now doing". They were able to keep the
cohesi veness anong the ranks in the mlitary and with their
supporters. Before |leaving power, they erected |egal and

institutional barriers against accountability and throughout
the transition they remained in control of the armed forces;
this certainly presented restrictions and challenges for the
newmy el ected authorities.

In several African and Central Anmerican countries peace was
achieved after an internal war cane to a stalemate with both
sides acknow edging that they could not defeat each other.
Both sides had commtted war atrocities and neither side
wanted their nen to be prosecuted. Bot h wanted i npunity.



South Africa illustrates another situation. There is now a
denocratically elected governnment that represents the nmpjority
of the South African people, which for decades were denied
their rights. The Mandel a governnent faced a dil enma. He
w shed to build a united South Africa on the rubble of the old
South Africa, not to throw white people into the sea or
relegate them to a new kind of segregated "honel and". Thi s
meant building a true national conmunity. VWhat to do
regarding the | egacy of Apartheid? To prosecute thousands who
were involved in the political, security or judicial
enforcenent of Apartheid, over nmany decades, was hardly
f easi bl e or conduci ve. On the other hand, to sweep under the
carpet the dirt of those years would have been an offense to
the menory of generations of people who suffered, day after
day, the nmpst odious kinds of racial segregation. The
government chose to walk a third path, setting up a Truth and
Reconciliation Comm ssion and granting an amesty to those who
disclosed the truth about the political crinmes they were
responsi ble for.

In the totalitarian States of Central and Eastern Europe, the
popul ation did (except for a few hundred dissidents that can
be admired as heroes) what human beings wusually do under
pervasively repressive reginmes -- they tried to keep their
head | ow and survi ve. This reality constrains how nmuch truth
and justice can be produced after the dem se of the Comruni st
regi mes. Where to draw the |ines between perpetrators and
cooperators?

These exanples give an idea of the type of difficulties
involved with human rights issues during the process of
denocrati zati on. Once we |eave behind a traumatic past of
massi ve human rights violations and/or war crines, and we want
to build a denocratic reginme or better governnent, how to
settle accounts with that past? The past cannot sinply be

buried because it will come back to haunt us. On the other
hand, the difficulties involved with facing the past nust be
acknow edged. This is not only an ethical dilemm but a
political one as well. It is not only a problem of deciding

what ought to be done, but also how to increase the chances of
attaining what ought to be done, which is not easily
det er m ned.

During the second stage of developnent of the international
human rights novenent (the 1960s, 1970s, and early 1980s),
Amesty International and other groups addressed governnents
i nvoking norms that cannot be disputed because npst States
have proclainmed their legitimcy. They told these governnments

to stop commtting abuses. It was in their power to conply.
In contrast, new governnents which have conme to power after a
period of dictatorship or civil war and who are not

responsi ble for the atrocities of the past, are asked to do
sonmething positive (reveal the truth, nete out justice...)
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rather than sonmething negative (not to continue to kill or

torture). Truth and justice are inportant objectives but to
accomplish them it may not be sufficient to have the required
political will and to be on the right side norally. It is
also a matter of political feasibility. Governments nust

sonmehow reconcile and harnonize political realities and
ethical goals in order to progressively maxinm ze what is best
for the nation.

How have different countries responded to this particular
chal | enge?

Many countries have sought to reveal the truth about past
human rights violations by establishing what are known as
"Truth Comm ssions". Granted, there is a kind of O wellian
sound to this expression. But these conm ssions are not
really attenpting to establish an official interpretation of
past history. Rather they have a narrower focus: to establish
the truth concerning specific crinmes and their circunstances.

Did the nazis use gas chanbers? WAs there a State practice of

"di sappearances” in Chile and Argentina? Was torture wdely
practiced in this or that country to suppress dissent? It is
possible and necessary to establish an official, honest,

credible truth about such facts which inpinge upon fundanental
val ues that no society cannot ignore.

If national wunity is to be pursued, it 1is essential to
establish the truth about the human rights violations of the
past . Most people who feel loyal to a governnent (for

i nstance, because they believe that it saved the nation from
Conmmuni sm or from other major danger) would not acknow edge

t hat such governnment did terrible things. 1In order to live in
peace wth their conscience, they need to believe their
governnment. "We never knew', they would say, |ater on. It

happened in nazi Germany, it happened in fascist Italy and it
happens in nost countries where people are politically
pol ari zed. People don't want to believe that their governnent
or their own ethnic, religious or social group commtted
atrocities, because they cannot stand a situation in which
their conscience and their loyalties will be in open conflict.

Therefore, it is necessary to openly proclaimthe truth or the
country will remain divided. Imgine a Germany where half the
peopl e deny that the Hol ocaust ever happened; it would be very
difficult to live together in such circunstances. It would be
a schi zophrenic country because values and nenory are part of
our identity, and if we have two different, radically opposed
versions of major events which affect fundanental values, the
country can never put itself back together. So, it is
essential that the truth be proclai ned.

However, these Truth Conm ssions are not courts of |aw They
cannot decide which individuals are guilty of commtting a
crime. That would be against basic principles of [|aw The
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Truth Conm ssions do not aimat a legal truth, but at a noral
truth -- to account for human rights violations, to establish
the responsibility of the State, to identify the victinms. The
truth Conmm ssions cannot determ ne that such or such
i ndi vidual pulled the trigger and should go to prison; that is
up to the courts to decide.

Yet the courts cannot perform the task of establishing an
overal |l account of human rights violations during a period of
the nation's history, because the crimnal procedures are
designed to determne the guilt or innocence of concrete
i ndi viduals who are accused of specific crimes. They are not
designed to reconstruct societies that have broken down.
Courts may play an inportant role in the transitional process
of leaving behind the past and building up a just political
order political, but such objective calls also for other tasks
that courts of |aw cannot perform

It I's inportant t hat the truth established by Truth
Comm ssions be wdely acknowl edged wthin the respective
country. Such acknow edgnent is an expression of a national
resolve never to allow such things to happen again.

Acknowl edgnent of atrocities by certain sectors of the
comunity is especially inportant. For exanple, in Chile,
after a series of round-table discussions held in 1999 and
2000, a new generation of mlitary people (they were
| i eutenants or cadets when Pinochet took over power in 1973),
acknow edged that grave human rights violations were commtted
during the mlitary governnment, that they should not have
occurred, and that they should never happen again. That's an
i nportant step. In Argentina, in 1995, the Conmander in Chief
of the Arny did the sane.

Justice is another central part of the process of confronting
the past; reparations in favor of the wvictins or their
famlies are also a key part.

What about forgiveness? Al major religions and humani st
traditions enphasize that pardon is possible and desirable,
but one thing is the forgiveness that individuals my grant or
deny and a different thing is the amesty or pardon bestowed
by the conmmunity. For the latter to take place, the
per petrator must go through certain steps: to acknow edge what
he did, to atone, to resolve to not do it again, and to make
reparations. In this way, the community can be assured that
the values that were violated are now recognized by the sane
per petrator, who nmy then be forgiven. But facile
forgiveness, blanket inmpunity, or a cynical attitude on the
part of the perpetrator who insists that he will do it again,
certainly does not help the necessary process of noral
reconstruction.

Transition to denocracy and the efforts to reveal the truth,
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to have it acknow edged, to nete out justice, to conpensate
the victinse and to strive for national reconciliation are al
part of a painstaking process that may drag on for years.
Many countries have gone or are still going through this
process. This is one of the three responses to massive human
rights violations that have developed in the |ast phase of the
i nternational human rights novenent, from the 1980s onwards.
It is a response that has taken place nostly within each of
the countries concerned. However, the international community
has attentively followed these events. International human
rights organizations pressure governnents into trying to do
their best, and if they fall short, they are criticized. The
U N has sonetines intervened to help in creating a Truth
Conmmi ssion or otherw se assisted |ocal governnments with these
conpl i cat ed situations, for exanpl e, in El Sal vador,
Guat emal a, and Canbodi a.

There are two other recent international developnents in
response to massive human rights violations. One is known as
"international humanitarian intervention". This refers to

armed intervention in other countries in order to stop
massacres and other violations of human rights being commtted
on a gross scale, and to try to re-establish a basic situation

of protection for the people there. Sone exanples are the
situation of the former Yugoslavia (particularly in Kosovo),
Haiti, Somalia, East Tinmor and Rwanda. In all these cases,

there has been much debate about the legitimcy and
advi sability of intervention.

Let me quote fromtwo U N Secretary-Generals who have spoken
on this matter. They have done so because a strong consensus
has enmerged in the international comunity that massive hunman
rights violations and war crines ought not to be tol erated.

In 1991, U N Secretary-General Pérez de Cuéllar stated, "An
irresistible shift seenms to have energed in public attitude
towards the belief that the defense of the oppressed, in the

name of norality, should prevail over frontiers and |[egal
docunent s". In 1992, Secretary-Ceneral Kofi Annan spoke about
two types of sovereignty. First, he refers to the old-

fashi oned ki nd of sovereignty, neaning that within our borders
we m nd our own business and that international affairs is the
field where governnments or States relate to each other

Concerning the second type of sovereignty, Annan said, "States
are widely understood to be instrunments at the service of
their people, and not vice-versa. This <calls for a new
definition of sovereignty, and a broader definition of
nati onal interest which would induce States to find greater
unity in the pursuit of common goals and val ues". (OF course
this idea was already developed in the aftermath of WAI, when
international crimes were defined and ad hoc courts such as

Nur enmberg and Tokyo were set up. But now it is voiced again
in a |louder way). What Annan neans is that to care about
what's going on in other countries, where people are
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massacred, is not only right. It is a duty as well, for every
menber of the international community.

Today, the international community openly discusses the
possibility of international intervention for humanitarian
consi der ati ons. Why?  The 1945 U.N. Charter prohibited the
use of force in international relations, except in self-
def ense or when authorized by the U N Security Council to
confront a threat to peace. That |limted authorization was
under standable; the terrible nmenories of the recent war were
vivid, and peace was a mmjor goal to strive towards. To |eave
any opening for the possibility of justifying war other than

def ensive wars, could be dangerous. Later on, when the
super powers acquired strategic nuclear capabilities, this fear
i ncreased because of the possibility of i nternati onal

conflicts leading to escal ation and a nucl ear hol ocaust.

In recent years, two devel opnents have opened the way for a
nore frank debate about humanitarian intervention. The first
is the increased international determnation not to stand idly
by in the face of massive human rights violations. The second
is the end of the Cold War, which allowed the fears of nuclear
confrontation to subside. Yet, humanitarian intervention is
not a matter that can be treated |ightly. Many are concerned
that, in the name of humanitarianism nmajor powers nmay seek to
i ntervene unduly in other people's affairs.

LI oyd Axwort hy, Canada's Foreign Mnister, announced on
Sept ember 14, 2000, t hat he was putting together an
i nternational commttee to discuss the Ilimts of State
sovereignty. He invited people from Australia, Chile, and

el sewhere, to prepare a U N resolution that would set the
framework to justify armed intervention in extreme cases when
there is no other way to prevent a situation |ike the one in
Rwanda, or other major humanitarian disasters.

A third developnent regarding international responses to
massi ve human rights violations is the establishnment of new
institutions of crimnal justice. This has taken three fornms.
The first is the creation of ad hoc courts charged wth
judging and prosecuting the crines of former Yugoslavia and
Rwanda. The U.N. Security Council created them respectively
in 1993 and 1995. These ad hoc courts were set up nore than 40
years after Nurenberg and Tokyo (the ad hoc courts that dealt
with the crimes of WAI'l).

The second new initiative regarding international crimnal
justice is the creation of a permanent international court
that will have jurisdiction to try crinmes against humanity,
war crinmes, genocide and crinmes agai nst peace. The respective
treaty was signed in 1998 in Ronme, but needs 60 ratifications

to conme into force; at | ast count, there were 22
ratifications. Therefore, within 3 or 4 years, we nmay have
this court in place. Maj or countries have stayed out of it,
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such as the United States, China and | ndi a.

The third recent form of international justice is called
"universal jurisdiction". 1In 1979, the Conventi on Agai nst the
Taki ng of Hostages included a universal jurisdiction clause.
Later, in 1984, the Convention Against Torture also included
such cl ause. Ot her treaties have subsequently incorporated
it.

What does this clause say? Universal jurisdiction generally
nmeans that States nmay establish their jurisdiction over
certain grave international crinmes, such as torture and the
taking of hostages. There are four criteria: (1) when the
crime is commtted within their territory; (2) when the
supposed perpetrator is a national of that State, even if the
crime was not commtted within its territory; (3) when the
victimis a national of that State; and (4) when the supposed
per petrator happens to find hinself in the territory of the
State concerned, in which case that State is obliged either to
prosecute himor to extradite himto a country fitting any of
the previous three criteria.

The | eadi ng case, of course, has been that of the detention of
August o Pinochet in London, although technically speaking the
case was not treated by the U K. courts under the universal
jurisdiction clause. At any rate, this was the mmjor case
whi ch energized this new nmachinery of wuniversal jurisdiction
Since then, there have been nore than 20 attenpts to foll ow

up on the Pinochet Case. Now people are tal king about "The
Pi nochet Precedent”, "The Pinochet Effect”, and so forth.
There were efforts to prosecute Hissene Habre, the fornmer
dictator of Chad now living in exile in Senegal, but the
Suprenme Court of Senegal rejected the case; however, he was
duly scared. Mengi stu Haile Mariam the former dictator of
Et hiopia now living in exile in Zi nmbabwe showed up in a South
African hospital seeking treatnent; local |awers initiated
| egal action against him and he had to quickly |eave the
country. So far the effect may have been largely

circunscribed (as stated by Judge Richard Goldstone) to the
fact that travel agencies have |lost the business of forner
dictators. However, fear is being instilled in them and that
may have a preventive val ue.

Yet, these devel opnents should also be treated with care. O
course it gives us all glee to think that bl oodstained
dictators are consulting their lawers and thinking tw ce
about taking a shopping trip abroad. But we should not forget
that justice should be served through just nmeans. The pursuit
of these new avenues of international justice should be
ent husi astic and determ ned, but at the same time, rightful
and rigorous.

In the case of Pinochet, he was returned to his country after
the British Mnister of the Interior found himunfit to stand
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trial. In Chile, his senatorial inmmunity has been |ifted. He
becane a senator by virtue of his own Constitution that
determ ned that former presidents automatically becone
senators for life. Under Chilean |law, nenbers of Congress
cannot be prosecuted unless the Court of Appeals determ nes
that there are serious grounds to |ift their imunity. No one

believed that the court wuld dare to lift Pinochet's
imunity, but it did. There are now nore than 200 crim nal
cases brought against him At this nonment doctors are

examining him and if they conclude that his health does not
allow himto stand trial, he should be let go. This is not
about vengeance. This is about justice, and justice does not
necessarily mean punishnment alone. It also neans observing al
the conplex aspects of the rule of law, including the rights
of the accused person - even if he is deened to be the worst
nonster —to have a fair trial. But it is up to the doctors
to determne the state of his health. Politics should not
interfere.

We are making progress in this conplex process of noving
towards affirmng an international rule of Jlaw and the
effective enforcenent of the international bill of rights. W
should proceed with determ nation but also with rigor and
care, inspired by a sense of justice nore than by a sense of
vengeance. In the building of a new era and a new order,
there is one conponent that is vital and should always be
vital: the conponent of values. W need values and |aws that
guarantee our rights, that affirm our dignity, that allow us
to live together in peace, respecting each other, accepting
diversity, and that may allow the world community to becone
what we want to see in each of our own countries. W should
strive not for a notley association of States that can do
what ever they please within their borders, but for a comrmunity
that has its values, respects these values, and has its
citizens prepared and determined to have these values
respected.
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